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[Docket  No.  R-77-3321 

PART  885— LOANS  FOR  HOUSING  THE 
ELDERLY  OR  HANDICAPPED 

The  Department  of  Housing  and 
Urban  Developmait  (HUD)  published  on 
February  25,  1976,  at  41  FR  8314,  a  final 
rule  amending  Title  24,  Part  885  to  pro¬ 
vide  a  program  of  lK)th  construction  and 
long-term  financing  for  projects  for  the 
elderly  or  handicapped  pursuant  to  Sec¬ 
tion  202  of  the  Housing  Act  of  1959,  as 
amended  (12  U.S.C.  1701q).  Subsequent 
to  publicatiCHi  of  this  final  rule,  the  Hous¬ 
ing  Authorization  Act  of  1976,  Pub.  L.  94- 
375,  was  enacted  August  3,  1976,  making 
certain  changes  in  the  provisions  of  Sec¬ 
tion  202,  pursuant  to  which  the  Depart¬ 
ment  is  issuing  this  final  rule  amending 
Part  885. 

The  significant  changes  being  made 
in  Part  885  are  the  following; 

1.  Section  885.3  is  being  changed  to 
correct  an  error  in  the  final  rule,  since 
Parts  880  and  881  apply  to  loans  made 
under  this  Part  to  the  extent  that  they 
are  “not”  IncOTislstent  with  Subparts  C 
and  D  of  this  Part.  The  original  publi¬ 
cation  omitted  the  word  “not”. 

2.  The  definition  of  “Elderly  or  Handi¬ 
capped  Families”  in  Section  885.5  is 
being  amended  to  refiect  a  statutory 
change  to  include  two  or  more  elderly  or 
handicapped  persons  living  together,  or 
one  or  more  of  such  persons  living  with 
another  person  who  is  determined  by 
HUD  to  be  essential  to  their  care  or  well 
being.  This  definition  is  also  being 
changed  to  include  the  surviving  mem¬ 
ber  or  members  of  any  family  described 
In  the  definition  who  are  living  with  the 
deceased  m^ber  of  the  family  at  the 
time  of  his  or  her  death. 

Hie  definition  of  “Assistant  Secre¬ 
tary”  is  being  changed  to  mean  the  As¬ 
sistant  Secretary  for  Housing-Federal 
Housing  Commissioner  to  refiect  an 
organizational  name  change  in  HUD. 

3.  Section  885.215  is  being  amended  by 
the  addition  of  a  new  subsection  (e) 
which  will  provide  that  the  Assistant 
Secretary  or  field  office  may  amend  the 
amount  of  a  fund  reservaticm  piirsuant 
to  subsection  (b)  at  any  time  before 
the  final  closing  of  a  loan.  This  change 
is  needed  since  program  experience  has 
shown  that  the  amount  of  the  reserva¬ 
tion'  initially  granted  is  often  insufficient 
to  provide  loan  fimds  needed  to  permit 
development  of  a  financially  feasible 
project.  Since  minimal  project  informa¬ 
tion  is  required  at  this  stage,  it  is  diffi¬ 
cult  to  determine  the  amount  of  loan 
funds  which  will  be  needed. 

4.  Section  885.315(c)  is  being  amended 
to  restrict  the  requirement  for  evaluation 
of  the  Borrower’s  proposed  Contract 
Rents  to  a  determination  as  to  their  com¬ 
pliance  with  the  Pair  Market  Rent 
Limits,  except  that  in  the  case  of  any 
Proposal  for  a  project  with  less  than  all 
rental  dwelling  units  under  the  Section 
8  Housing  Assistance  Pa3nnents  Program, 
the  amendment  also  provides  that  suffi¬ 


cient  market  demand  should  be  an¬ 
ticipated  to  assure  the  feasibility  of  the 
project, 

5.  Section  885.315(d)  (1)  (i)  is  being 
amended  to  eliminate  the  requirement 
that  Field  Office  approval  of  a  Prelim¬ 
inary  Proposal  include  notification  of  the 
Contract  Rents  which  are  acceptable  to 
HUD.  Such  notification  will  be  made  in 
connection  with  notice  of  approval  of  the 
Pinal  Proposal. 

6.  A  new  §  885.320  is  being  added  to 
provide  that  any  Contract  Rents  which 
are  hereafter  or  have  been  previously 
proposed  by  a  Borrower  in  its  Prelim¬ 
inary  Proposal,  or  have  been  approved 
by  HUD  under  the  Preliminary  Proposal 
submission  may  be  modified  and  resub¬ 
mitted  by  the  Borrower  at  the  final  pro¬ 
posal  stage,  or  at  any  time  prior  to  execu¬ 
tion  of  the  Agreement  to  Enter  into  the 
Housing  Assistance  Payments  Contract. 

This  Section  also  will  provide  that 
HUD  will  evaluate  the  acceptability  of 
the  Contract  Rents  proposed  by  the  Bor¬ 
rower  and  will  notify  the  Borrower  at 
the  time  of  approval  of  the  Final  Pro¬ 
posal  as  to  the  Contract  Rents  which 
will  be  acceptable  to  HUD  when  these  are 
lower  than  the  Contract  Rents  proposed 
by  the  Borrower. 

7.  A  new  S  885.325  is  being  added  to 
provide  that  the  provisions  of  §  880.108 
(b)  (New  Constructl(xi)  and  S  881.108 
(b)  (Substantial  Rehabilitation)  are  in¬ 
applicable  to  Section  202  projects.  In  lieu 
of  the  comparability  test  provided  there¬ 
under,  a  provision  has  b^n  added  that 
the  applicable  Contract  Rents  will  be 
subject  to  reduction  only  to  the  extent 
that  they  are  higher  than  the  rents  de¬ 
termined  by  HUD  to  be  necessary  to 
cover  operating  costs,  including  debt 
service  on  the  Section  202  loan,  and 
reasonable  reserves  as  approved  by  HUD. 
However,  as  noted  in  Paragraph  4,  above, 
in  the  case  of  proposals  for  projects 
with  less  than  all  rental  dwelling  imits 
under  the  Section  8  Housing  Assistance 
Payments  Program,  this  amoidment  also 
provides  that  there  should  be  sufficient 
market  demand  to  assure  the  feasibility 
of  the  project. 

8.  Secticm  885.410(a)  is  being  amended 
to  provide  that  the  Assistant  Secretary 
or  field  office  may  increase  the  amount  of 
a  fimd  reservation  at  any  time  before 
the  final  closing  of  a  loan,  and  to  require 
that  applications  for  substantial  re¬ 
habilitation  shall  be  subject  to  a  maxi¬ 
mum  mortgage  amount  that  would  ap¬ 
ply  imder  §  231.4  (b)  and  (c)  of  Chapter 
n  of  this  Title. 

9.  Section  885.410(b)  is  being  amended 
to  refiect  the  new  statutory  interest  rate 
formula  as  set  forth  in  section  11(c)  (1) 
of  the  Housing  Authorization  Act  of 
1976.  Under  this  amendment,  the  in¬ 
terest  rate  for  Section  202  loans  will  be 
based  on  the  average  interest  rate  cm  all 
interest  bearing  obligations  of  the  United 
States  then  iorming  a  part  of  the  pub¬ 
lic  debt  computed  at  the  end  of  the  fiscal 
year  next  preceding  the  date  on  which 
the  loan  is  made.  This  section  is  also 
being  changed  to  provide  that  the  ap¬ 
plicable  interest  rate  will  be  the  one  in 
effect  at  the  time  the  loan  is  made.  A 
clarifying  provision  is  being  added  stat¬ 


ing  that  a  loan  will  be  deemed  to  be  made 
as  of  the  date  of  initial  locm  closing  for 
the  purpose  of  determining  the  appli¬ 
cable  interest  rate. 

10.  Section  885.415(n)  is  being  amend¬ 
ed  to  permit  an  Incmtlve  payment  to 
general  constractors  to  that  they  may 
share  the  benefits  of  savings  in  interest 
charges,  taxes,  and  Insxirance  stemming 
from  earlier  than  estimated  completion 
of  construction. 

Although  far  more  extensive  revisions 
to  these  regulations  are  being  considered, 
because  the  statutory  changes  are  re¬ 
medial  in  nature,  this  final  nile  will  be 
made  effective  upon  publication,  in  order 
to  provide  Section  202  Applicants  the 
benefits  of  these  changes  as  soon  as  pos¬ 
sible.  Further,  the  changes  involving  Sec¬ 
tion  8  processing  are  needed  at  the  ear¬ 
liest  possible  date  to  enable  the  Field 
Offices  to  proceed  with  orderly  processing 
of  the  Section  8  proposals  for  Section 
202  projects  for  which  fund  reservations 
had  been  made  during  the  1976  Fiscal 
Year  and  Transition  Quarter  ending 
September  30,  1976.  These  changes  also 
will  apply  to  those  proposals  which  re¬ 
ceive  fund  reservations  in  following 
years. 

The  Department  has  determined  that 
this  amendment  will  not  have  a  signifi¬ 
cant  Impact  upon  the  quality  of  the  en¬ 
vironment.  A  Finding  of  Inapplicability 
with  respect  to  the  National  Environ¬ 
mental  Policy  Act  of  1969  has  been  made 
in  accordance  with  HUD  procedures.  A 
Finding  of  Inapplicability  will  be  avail¬ 
able  for  public  inspection  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10141,  Department 
of  Housing  and  Urban  Development, 
Washington,  D.C. 

It  is  hereby  certified  that  the  economic 
and  inflationary  Impacts  of  this  final 
rule  have  been  carefiilly  evaluated  in  ac¬ 
cordance  with  OMB  Circular  A-107. 

Accordingly,  24  CFR,  Part  885  Subpart 
A  is  amended  as  follows : 

1.  Section  885.3  is  revised  to  read: 

§  885.3  Applicability  of  Parts  880  and 
881. 

To  determine  whether  a  project  for 
which  a  direct  loan  is  requested  under 
this  part  (XHnplies  with  the  requirements 
of  the  Section  8  Housing  Assistance  Pay¬ 
ments  ihrogram — ^New  Construction  or 
Section  8  Housing  Assistance  Payments 
Programs — Substantial  Rehabilitation, 
the  provisions  of  Part  880  and  881  of  this 
chapter  shall  aiH>ly  to  the  extent  that 
such  provisions  are  not  Inconsistent  with 
the  provlsi<ms  of  Part  885. 

2.  Section  885.5  is  amended  to  read; 

•  •  •  *  * 

Assistant  Secretary  means  the  Assist¬ 
ant  Secretary  for  Housing — F^eral 
Housing  Commissioner. 

•  •  •  •  • 

Elderly  or  Handicapped  Families 
means  (a)  families  of  two  or  more  per¬ 
sons  the  head  of  which  (or  his/her 
spouse)  is  sixty-two  years  of  age  or  ovtf 
or  is  Imndicapped,  or  (b)  the  surviving 
memb«’  or  manbers  of  any  family  de¬ 
scribed  in  (a)  who  were  living  in  a  unit 
assisted  imder  the  Section  202  program. 
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with  the  deceased  member  of  the  fam¬ 
ily  at  the  time  of  his  or  her  death,  or 

(c)  a  single  person  who  is  sixty-two  years 
of  age  or  over  or  who  is  handicapp^  or 

(d)  two  or  more  elderly  or  handicapped 
persons  living  together  or  one  or  more 
such  persons  living  with  another  person 
who  is  determined  by  HUD,  based  upon 
a  licensed  physician’s  certification  pro¬ 
vided  by  the  resident  or  prospective 
resident,  to  be  essential  to  their  care  or 
well  being. 

*  •  •  *  » 

3.  Section  885.215  is  amended  by  the 
addition  of  a  new  paragraph  (e). 

§  885.215  .  Approval  of  requests  for  fund 
reservations. 

*  *  *  •  * 

(e)  The  Assistant  Secretary  or  field 
office  may  amend  the  amoimt  of  a  fund 
reservation  approved  pursuant  to  para¬ 
graph  (b)  of  this  section  at  any  time 
before  the  final  closing  of  a  loan,  sub¬ 
ject  to  the  availability  of  loan  authority. 

4.  Section  885.315  is  amended  by  re¬ 
vising  paragraphs  (c)  and  (dXlXi)  to 
read: 

§  885.315  Sereening  and  evaluation  of 
preliminary  proposals. 
***** 

(c)  Evaluation  of  PreliminaiT  Pro¬ 
posals  by  the  Field  OfiBce.  The  Field 
Office  may  begin  its  evaluation  of  pro¬ 
posals  upon  receipt,  but  the  evaluation 
may  not  be  completed  imtll  the  response 
periods  referred  to  in  paragraph  (b)  of 
the  section  have  ended.  'The  Preliminary 
Proposal  will  be  evaluated  by  the  Field 
Office  based  on  those  factors  which  may 
be  necessary  to  determine  the  accept¬ 
ability  of  the  location  (site) ,  acceptabil¬ 
ity  of  the  design  concept,  the  market 
value  of  the  site,  compliance  with  the 
Fair  Market  Rent  Limits,  and  the  com¬ 
ments,  if  any,  received  from  the  appro¬ 
priate  A-95  clearinghouse  and  the  unit  of 
general  local  government.  However,  an¬ 
alysis  of  Preliminary  Proposals  for  Sec¬ 
tion  8  contract  authority  for  less  than  all 
of  the  rental  dwelling  units  should  indi¬ 
cate  that  sufficient  market  demand  is  an¬ 
ticipated  for  the  imsubsidized  portion  to 
assure  the  feasibility  of  the  project. 

(d)  •  *  • 

(1)  *  •  • 

(i)  The  Borrower’s  proposed  Contract 
Rents  fall  within  the  Fair  Market  Rent 
Limits.  The  proposed  Contract  Rents 
submitted  by  the  Borrower  shall  be  eval¬ 
uated  and  approved  at  the  Flnalrf*roposal 
stage.”  *  *  • 

***** 

5.  A  new  I  885.320  under  Subpart  C  is 
added: 

§  885.320  Final  proposal. 

(a)  Any  Contract  Roits  which  are  or 
have  been  proposed  by  a  Borrower  in  its 


Preliminary  Proposal  ch*  approved  by 
HUD  piusuant  to  the  Preliminary  Pro¬ 
posal  submission  may  be  modified  in  the 
Pinal  Proposal,  or  at  any  time  prior  to 
execution  of  the  Agreement  to  Enter  into 
Housing  Assistance  Payments  Contract. 

(b)  The  evaluation  by  HUD  of  a  Final 
Prop>osal  submitted  by  a  Borrower  shall 
include,  in  addition  to  the  items  listed  in 
§  880.210  for  New  Construction  and 
$881,210  for  Substantial  Rehabilitation, 
the  Contract  Rents  and  financial  feasi¬ 
bility  of  the  project,  based  upon  the  cri¬ 
teria  set  forth  in  §  885.325  of  this  Part. 

(c)  Notification  of  the  Borrower  of  ap¬ 
proval  of  its  Pinal  Proposal  shall  include 
the  Contract  Rents  acceptable  to  HUD, 
and  if  lower  than  the  rents  proposed  by 
the  Borrower  the  reasons  for  the  reduc¬ 
tion. 

6.  A  new  §  885.325  is  also  added: 

§  885.325  Contract  rents  determined 
acceptable  to  HI  D  at  final  proposal. 

Sections  880.108(b)  (New  Construc¬ 
tion)  and  881.108(b)  (Substantial  Reha¬ 
bilitation)  of  the  Section  8  Regulations 
are  not  applicable  to  Section  202  projects 
in  which  imits  are  eligible  for  occupancy 
under  the  Section  8  Housing  Assistance 
Pajrments  Program.  Contract  Rents  will 
be  established  within  the  applicable  Fair 
Market  Rent  Limits  in  the  Final  Proposal 
pursuant  to  $  880.108(a)  or-S  881.108(a) 
and  will  be  no  higher  than  the  rents  de¬ 
termined  by  HUD  to  be  necessary  to 
cover  operating  costs,  including  debt 
service  on  the  Section  202  loan,  and  rea¬ 
sonable  reserves  as  approved  by  HUD. 
In  the  case  of  Proposals  for  projects  with 
Section  8  contract  authority  for  less  than 
all  of  the  rental  dwelling  imits,  these 
rents  must  within  such  levels  that 
sufficient  market  demand  is  anticipated 
for  the  unsubsidized  portion  to  assure  the 
feasibilty  of  the  project. 

7.  Section  885.410  is  amended  by  re¬ 
vising  paragraphs  (a)  and  (b)  to  read: 

§  885.410  .4niount  .and  terms  of  finanr* 
ing. 

(a)  ’The  amount  of  financing  approved 
shall  be  the  amount  stated  in  the  Notice 
of  section  202  Fund  Reservation,  includ¬ 
ing  any  increase  approved  by  the  Assist¬ 
ant  Secretary  or  field  office  prior  to  the 
final  closing  of  a  loan;  Provided,  how¬ 
ever,  that  the  amount  of  financing  pro¬ 
vided  shall  not  exceed  the  lesser  of  (1) 
the  maximum  mortgage  amount  that 
would  apply  under  S  231.3  or  231.4  (b) 
and  (c)  of  Chapter  n  of  this  title  if  the 
mortgage  were  insured  under  section  231 
of  the  National  Housing  Act,  or  (2)  the 
total  Development  Cost  of  the  project. 

(b)  The  loan  shall  bear  interest  at  a 
rate  established  by  the  Secretary  by 
adding:  (1)  A  rate  determined  by  the 
Secretary  of  the  ’Treasury  to  be  the  aver¬ 
age  interest  rate  on  all  interest  bearing 


obligations  of  the  United  States  then 
forming  a  part  of  the  public  debt  com¬ 
puted  at  the  end  of  the  fiscal  year  next 
preceding  the  date  on  which  the  loan  is 
made:  plus  (2)  an  allowance  to  cover 
administrative  costs  and  probable  losses 
under  the  program,  which  allowance  has 
been  determined  by  the  Secretary  to  be 
one  percent  (1  percent)  per  annum  dur¬ 
ing  the  construction  period,  and  one  half 
of  one  percent  (.5  percent)  thereafter. 
Loans  committed  to  be  made  by  the  As¬ 
sistant  Secretary  shall  bear  interest  at 
the  rate  in  effect  at  the  time  a  loan  is 
made.  A  loan  shaU  be  deemed  Jir  be  made 
as  of  the  date  of  the  initial  loan  closing 
pursuant  to  §  885.415,  except  that  any 
loans  made  on  and  after  August  3.  1976, 
and  prior  to  October  1,  1976,  shall  bear 
interest  at  the  rate  stated  in  the  next 
sentence.  ’The  interest  rate  applicable  to 
loans  made  between  August  3,  1976,  and 
September  30,  1977,  shall  be  seven  and 
three-eighths  percent  (7=^8  percent)  per 
annum  during  the  construction  period 
and  six  and  seven-eighths  percent  (6‘'8 
percent)  thereafter.  The  interest  rate 
applicable  to  subsequent  fiscal  years  shall 
be  published  in  the  Federal  Register.  If 
a  loan  is  made  in  a  fiscal  year  other  than 
that  fiscal  year  in  which  the  application 
is  processed,  and  the  interest  rate  for 
the  year  in  which  the  loan  is  made  is 
different  from  the  rate  used  for  proc¬ 
essing,  HUD  will  determine  whether  or 
not  reprocessing  is  necessary. 

***** 

8.  Section  885.415 tn)  is  revised  to  read 
as  follows: 

§  885.415  Requironient^  prior  to  initial 
-  disbursement  of  loan. 

***** 

(n)  A  Construction  or  Substantial  Re¬ 
habilitation  Contract  between  the  Bor¬ 
rower  and  General  Contractor,  on  a  form 
to  be  prescribed  by  the  Assistant  Secre¬ 
tary,  which  Contract  shall  be  in  the  form 
of  a  cost  plus  contract  which  shall  pro¬ 
vide  for  the  payment  of  the  actual  cost 
of  construction  or  substantial  rehabilita¬ 
tion  not  to  exceed  an  upset  price,  and 
may  include  a  provision  for  an  additional 
payment  to  fee  builder  of  a  fee  in  an 
amount  allowed  by  HUD  for  earlier  than 
estimated  completion.  The  Contract  shall 
be  supplemented  by  such  Cost  or  Trade 
Payment  Breakdown  and  General  Con¬ 
ditions  as  fee  Assistant  Secretary  may 
prescribe. 

***** 

Effective  date:  These  amendments  are 
effective  on  January  28, 1977. 

John  T.  Howley, 
Acting  Assistant  Secretary  for 
Housing  —  Federal  Housing 
Commissioner. 
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